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Preface  to  the  Provisional  Edition 


In  1959  ,  the,  Faculty  of  tl^e  .Osgoode.  Hall  liaw  School  approved  the  inclusion  in 
.the  -thirdj  yBav  curriculum  of  an  optional  course  devoted  to  the  comparative  study 
of  law.  It  was  felt  that  the  programme' of  legal  education  of  the  school  would 
be  incomplete,  if  students  were  not  given  the  opportunity  to  acquaint  themselves 
with  the  structure,  procedure  and  major  underlying  premises  of  the  civil  law 
system  which  prevails  in  the  Province  of  Quebec,  In  Canada  the  science  of  law 
must  be  comparative,  Th^.  attitude  of  the  Faculty  illustrates  the  growing  aware¬ 
ness  among  tKe  members  of  the  legal  profession  of  the  value  of  acquaintance  with 
the,  legal  system  of  a  province  which  contains  thirty  per  cent  of  the  total  pop¬ 
ulation  of  Canada, 

i  .  '  .  .  ,1  *  . 

hast  fall,  Mr,  Renault  St-Laurent,  Q,C,,  former  president  of  the  Canadian  Bar 
Association,  remarked  in  his  annual  speech  that:^ 

V.  what  a  queer  turn  of  fate  for  Canada  th^t,  here  where  these  two 

■  great  juridical  systems  coexist,  each  system  nevertheless  to  a  far  too 
great  extent  ignores  the  other  ...  it  would  be,  I  feel,  to  our  greatest 
mutual  advantage  to  promote  a  real  policy  of  still  increasing  'rapproche¬ 
ment'  between  the  two  groups;  a  policy  that  would  help  destroy  a  still 
lingering  reserve  on  the  part  of  each  group  towards  the  other,  a  policy 
that  would  enable  us  to  get  . to  knov7  each  other  even  better  through  more 
frequent  and  more  permanent  contacts,  excjianges  of  views  and  comparative 
research  projects." 

And  he  adds;  *  ,  - 

,  '  ,  .  .  '  t 

"Could  we  not,  for  instance,  suggest  that  all  the  Law  Schools  of  Canada 
follov7  the  example  set  by  the  Faculty  of  Law  of  the  University  of  Toronto 
and  Osgoode  Hall  Law  School,  so  that  all  Common  Law  Schools  would  give 
an  introductory  course  in  the  Civil  Law,  and  all  Civil  Law  Schools  an 
introductory  course  in  the  Common , Law  as, was ^done  by  the  Faculty  of  Law 
of  Laval  University  in  1959,  . 

"Could  we  not  also  suggest  that  a  programme  pf  exchange  of  professors,’ 
such  as  that  initiated  a  few  years  ago  between  Toronto  and  Montreal  and, 
last  year,  betv7een  Osgoode  Hall  and  Laval,  be  given  serious  considera¬ 
tion  in  all  law  schools  throughout  the  Country? 

"Could  we  not  finally  suggest  that  the  various  governmental,  authorities 
encourage  in  some  special  manner,  research  projects, in  the  field  of  Compa¬ 
rative  Law  which  would  allow  the  flowering  of  a  r.eal  body  of  Canadian 
comparative  legal  literature.  i  ,  ,t 

"These  are,’ in  my  humble  opinion,  some  of  the  more  practical  ways  whereby 
the  'rapprochement'  between  our  two  legal  persuasions  wfll  be  further  en¬ 
couraged  for  the  mutual  benefit  of  both, 

"Such  policies  would  be  to  the  general  advantage  of  our  country  because, 
quite  apart  from  their  practical  advantages,  they. would  enable  us,  at ,an 
earlier  stage  in  our  professional  careers,  t.o  appreciate  this  coexistence 
in  our  country  of  the  two  great  legal  traditions  of  the  Common  Law  and 
the  Civil  Law," 

The  study  of  Quebec  law  in  the  cotpon-law  provinces  is  also  likely  to  promote  a 
better  understanding  of  the  social  institutions  and  ways  of  life  of  the  inhab¬ 
itants  of  the  Province  of  Quebec,  This  is  Canadianism  at  its  best.  We  must 
not  judge  our  neighbours'  institutions  and  attitudes  in  the  light  of  our  own 
concepts  and  prejudices. 

For  those  who  are  going  to  practice  law  in  areas  not  far  removed  from  Quebec, 
or  in  cities  wi th  a  large  number  of  persons  originally  domiciled  there,  such  a 
study  should,  besides  its  cultural  aspect,  be  of  practical  value,  at  least  to 
the  extent  of  enabling  them  to  grasp  the  nature  of  the  problems  Involved  in  any 
controversy  involving  the  law  of  that  province.  Any  Ontario  practitioner  having 
clients  engaged  in  inter  provincial  transactions  also  knows  that  questions  of 
Quebec  law  are  not  academic.  Familiarity  with  the  civil  law  and  its  terminology 
should  also  facilitate  the  understanding  by  Ontario  lawyers  of  any  opinions  they 
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may  receive  from  Quebec  confreres.  This  happens  quite  often  in  the  case  of 
lawyers , representing  corporations  operating  both  in  Ontario  and  Quebec,  To 
be  able  to  correspond  intelligently  with  lawyers  from  a  civil  law  jurisdiction 
should  certainly  be  considered  an  asset. 

Further,  as  Dean  Pound  points  out: 

"As  a  member  of  a  profession  practising  a  learned  art,  the  lawyer  should 
have  not  only  a  general  culture  but  culture  in  his  own  vocation  which  to¬ 
day  calls  for  a  learning  beyond  the  system  he  is  to  practise.  Certainly 
there  is  a  minimum  here  which  should  find  a  place  in  his  training.  More¬ 
over,  there  will  be  some  who  in  the  course  of  general  practice  under  the 
conditions  of  today  V7ill  have  need  of  an  intimate  knowledge  of  the  law  of 
some  country  other  than  their  own.  To  acquire  this  so  as  to  make  it  use¬ 
ful,  they  will  need  a  background  of  comparative  law  to  enable  them  to 
appreciate  the  technique  of  developing  and  applying  legal  precepts  which 
will  give  meaning  to  the  provisions  of  codes  and  doctrinal  discussions 
they  will  have  to  study, "2 

A  study  of  the  civil  law  should  enable  common  lawyers  to  comprehend  their  own 
system  of  law  better,^  For  instance,  the  concept  of  individual  ownership  of 
property  of  each  spouse  becomes  more  meaningful  when  compared  with  the  commun¬ 
ity  concept  of  the  civil  law. 

For  all  these  reasons,  I  decided  to  prepare  a  book  on  the  Civil  Lav;  System  of 
the  Province  of  Quebec  which  could  be  used  not  only  by  the  students  taking  the 
course  on  the  civil  law,  but  also  by  lawyers  who,  for  one  reason  or  another, 
are  interested  in  the  system  of  law  prevailing  in  the  "other  legal  half"  of 
Canada,  The  book  should  also  be  of  service  to  Quebec  law  students  in  courses 
such  as  legal  history,  jurisprudence  and  obligations. 

The  book  begins  with  a  general  historical  and  institutional  introduction  to  the 
Quebec  legal  system.  The  major  portion  of  the  first  part  of  the  book  is  devoted 
to  a  study  of  the  sources,  preparation  and  enactment  of  the  Quebec  Civil  Code, 
This  is  followed  by  a  grand  outline  of  its  major  provisions.  Separate  chapters 
deal  with  the  techniques  of  interpretation  of  the  Code  and  the  attitude  of  the 
courts  regarding  stare  decisis.  The  respective  position  of  the  Code  and  of  the 
"case"  in  the  civil  law  system  is  thoroughly  examined. 

Part  II  consists  of  a  detailed  analysis  of  a  series  of  selected  topics  of  a 
controversial  nature,  in  the  field  of  obligations.  This  provides  a  good  oppor¬ 
tunity  to  observe,  in  concrete  situations,  the  role  played  by  the  courts  of  the 
Province  of  Quebec  when  they  interpret  the  provisions  of  the  Code  and  to  compare 
the  solutions  reached  with  those  offered  by  the  common  law.  Excerpts  from  lead¬ 
ing  cases  and  selected  articles  are  reprinted  whenever  useful.  Since  most 
English  speaking  Canadians  have  at  least  a  reading  knowledge  of  French,  I  have 
not  deemed  it  necessary  to  translate  into  English  any  relevant  French  material. 
Throughout  the  book  references  are  to  be  found  to  the  the  law  of  France  and 
more  particularly  the  Code  Napoleon  which,  in  many  respects,  is  the  basis  of 
the  Quebec  civil  law.  Often. an  attempt  is  made  to  indicate  in  a  general  way  to 
what  extent  and  for  what  historical  reasons  there  are  differences  between  the 
French  and  Quebec  legal  system^#  as  well  as  the  nature  of  these  differences. 

Finally,  I  should  like  to  add  that  in  this  book  I  have  incorporated  some  of  the 
notes  and  thoughts  which  were  the  products  of  several  years  of  teaching  exper¬ 
ience  and  research  in  the  civil  law  at,  McGill  University, 

As  Professor  Yntema  once  remarked: 

"Legal  education  is  something  more  than  indoctrination  in  what  has  been 
or  acquirement  of  technical  expertise,"/* 
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(1960),  3  Can.  Bar  J.  437,  at  p.  447. 

(1952),  1  Am.  J,  of  Comp.  L.  1,  at  p.  8. 

In  the  Preface  to  Introduction  to  Civil  Law  (1960),  Mr.  J.  R,  Mathieson, 
an  experienced  lav7yer,  former  Chairman  of  the  Comparative  Law  Section  of 
the  Canadian  Bar  Association,  has  this  to  say  with  respect  to  the  study 
of  the  civil  law  by  common  lawyers; 

"Why  should  earnest  students  of  law  hoping  to  practice  in  one  or  other 
of  the  coinmon  law  provinces  of  Canada  expend  time  seeking  knowledge  of 
the  Civil  System?  The  answers  appear  almost  obvious. 

"Because  it  is  not  possible  to  fully  comprehend  the  English  law  without 
some  insight  into  its  European  counterpart. 

"Because  in  Canada  our  feet  have  been  set  in  a  large  room  and  we  can 
scarcely  presume  to  call  ourselves  lawyers  while  remaining  in  utter 
ignorance  of  a  system  of  law  affecting  the  liberty  and  fortunes  of 
five  million  fellow  Canadians. 

"Because  Canadians  juridically  must  look  out  and  beyond  at  a  world 
roughly  divided  betv7een  the  Civil  and  the  Common  law  systems,  a  world 
already  venturing  bravely  into  the  first  stages  of  world  government, 

"Because  improvement  to  what  we  have  is  impossible  without  comparison, 
and  the  obvious  system  to  compare,  the  civil  system,  is  before  our  eyes 
a  deductive  system  of  theory  to  set  alongside  our  own  inductive  conclus 
ions  of  the  Common  Law, 

"To  a  few  the  law  is  just  what  it  is  and  V7hat  it  was.  To  others  whose 
creative  influence  on  Canadian  jurisprudence  will  matter  it  is  what  it 
is  and  what  it  may  hope  to  be,  ..." 

Comparative  Legal  Research,  Some  Remarks  on  "Looking  Out  of  the  Cave" 
(1956),  54  Mich.  L.  Rev.  899,  at  p.  901. 


‘  t 


k 


-^'7 


\4 


■nil  ,v 

*  >  I  , 

:  im- 


7 


i 


'•W 


r 


ACKNOWLEDGMENT 


The  author  wishes  to  thank  all  of  those  who  have 
been  most  generous  in  giving  permission  for  the 
reproduction  in  this  book  of  work  already  in  print, 
namely  -  in  addition  to  the  authors  - 
The  American  Journal  of  Comparative  Law, 

The  Canadian  Bar  Review, 

Editions  Montchrestien , 

Little,  Brown  &  Company, 

The  Louisiana  State  Law  Institute, 

McGill  University, 

New  York  University  Press, 

La  Revue  du  Barreau  de  la  Province  de  Qudbec, 

The  University  of  Toronto  Law  Journal. 


1 


ft 


r' 


it-,. 


t’ 


*♦.* 


fV*^  atf*!/  ai«»d9  tin  i>i  •■»duiv  ttugfim  mIT 

•111  tfti  r«»xiMiiaT^^ «  ni  iwvT*iM>|i  atom  Mixl 
si  Hov  'ir<>  i»6«d  »idil  Hi  uoJ » 

,M»J  «r«tt*i‘<ii<|Wat>  lo  itonriwl  .rtbut TttniA  m)T 

,'  »»  t**d  (mlb&iwl^  iMil 
T  ,f)  il10;^J4tkS 

,^rtAv^.snJ  4 

vM  1^0114 rt«aJ  u<(T 

II  ,  ,  \':ijiii‘t»vliiT|  ll  i;iaM 

,  •»?  s  I  ^JiJiswl^U  dtoV  woH 
^*iTvoi*  1*1  ■•<*  i«tft’fi*a  id>  »yr#fl  r  j 
,^^t^‘iu<*\,  vaJ  oJ»vv  ^  X  iw  \a<*'ij*vAMJ  tniX 


-  7  > 

THE  CIVIL  LAW  SYSTEM  OF  THE  PROVINCE  OF  QUEBEC 

TABLE  OF.  CONTENTS 

Preface . .  .  ,  .  .  .  ,  .  .  .  . 3 

Acknowledgment . 6 

Table  of  Contents  ,  ,  .  ,  ,  ,  ,  .  .  .7 

Introduction  . . 12 

Part  I  -  General  . . .  .  .  .  . . 13 

Chapter  I . 13 


Historical  Background  of  the  Civil  Law 

of  the  Province  of  Quebec . ,13 


Selected  Bibliography  .  13 

Edict  of  Creation  of  the  Sovereign  Council . 15 

Commission  of  K.  Jacques  Duchesneau,  the  Intendant 
of  Justice,  Police  and  Finance  for  Canada,  June  5th, 

1675  . 18 

Hutchinson  v.  Gillespie  and  others  ........  .  21 

Inverness  Ry,  and  Coal  Co,  v.  Jones  et  al . 23 

An  Act  Respecting  the  Codification  of  the  Laws  of 
Lower  Canada  Relative  to  Civil  Matters  and  Procedure  ,29 
An  Act  Respecting  the  Civil  Code  of  Lower  Canada  .  .  .34 
Proclamation . 35 

Selected  Reading  . . 39 


Johnson,  Chapters  in  the  History  of  French  Law  ,  ,  ,  ,39 
Chapter  II  ,  .  . . .  •  . . 58 


Grand  Outline  of  the  Civil  Code . 58 


Selected  Bibliography  .  58 

Introduction  .  ,59 


1.  Conflict  of  Laws . .  . . .  60 

2.  Public  Order . 61 

3.  Persons  . . .  ,  ,  61 

Acts  of  Civil  Status . 62 

Domicile . 62 

Absence  62 

Marriage  . . 62 

Separation  -  Divorce  . 63 

Filiation  .  ...........  63 

Minority  .  .........  .63 

Interdiction  64 

4.  Corporations  ,64 

5.  Property . 65 

Usufruct  ........  ..,......•66 

Use  and  Habitation . 66 

Servitudes  . . 66 

Emphyteusis  .  .  .  .,,.66 

6.  Acquisition  and  Exercise  of  Rights  and  Property  66 

Successions  Abintestate  .....  .  ♦  •  .  .67 

Gifts  inter  vivos  ......  .  69 

Wills  . . 69 

Legacies . 20 

7.  Substitutions . 70 

•8.  Trusts  i  .............  .71 


ct> 


T"*» 

ri» 

ri# 

or# 

ft# 

Mf 

\i': 

^»m' 

(»{.N 


\ ' 


i  #  .  ▼ 


•  .  •■  -  ■  .  .  >■  > 

«Mii  m  yr  •■-.ti  EiK  |»  *..  r"''  .  «>■ 

f  '  t  i  Ml  O^ltl  ^  M  Cl.  .  .*t  J 

a  a  a  «  •  m  t  i  *1^ 


a/'  *  ' 


'V  tiT 


2*.^ .;.  aJ '  1. . *  JC?-J221 

•  •  *  •  •.  fi  ^  A  «■  oj^'^  ^  y  X 


.  -  tjfe. 


•  .  *  v'vovMA!)  to  4ti' )  •«  f7»4Ts4 

€st  "  .V  ,oJ  fiBi  'OftiT  i?.»  »niT  tov  '  f 


•  • 

9  • 

t  • 


,  ^  -Jw 


■*t1t  I  >  i 

•  • 


t  ■  •  »»#•«  -  .  _  riaVOf  1 

to  4M  IWI?  >di  lo  xjfiwl*:  io  ^itoV  *11 
. abAffk''  TVVQj 


di> 


Ic  •ftfaf 

ilrl 


•a  ^ 


I 


A 


-Jl 


’i 


I 

98®  in.  .i.‘‘v  >  .*'  .a 


1".  ^ 


X 


-  12 


THE  CIVIL  LAW  SYSTEM 
OF  THE  PROVINCE  OF  QUEBEC 


INTRODUCTION 


The  Province  of  Quebec  is  the  only  jurisdiction  in  Canada  where 
the  law  is  stated  comprehensively  in  general  principles  to  be 
found  in  a  Civil  Code  and  a  Code  of  Civil  Procedure.  It  is  also 
the  only  province  wherein  the  common  law  docs  not  prevail,  and 
where  both  French  and  English  are  official  languages.  The  back¬ 
ground  of  the  legal  system  of  the  Province  of  Quebec  is  essentially 
French  and  has,  therefore,  been  strongly  influenced  by  Roman  law 
and  old  French  customs,  especially  the  Custom  of  Paris.  This  does 
not  mean,  however,  that  these  Codes  are  slavish  imitation  of  their 
French  counterparts.  The  Quebec  civil  law  system  in  the  North 
American  environment  has  followed  its  own  evolution  and  in  many 
instances  developed  rules  which  differ  considerably  from  those 
prevailing  in  France, J- 


1.  Sec  Baudouin,  Les  apports  du  Code  civil  du  Qudbec,  in 
Canadian  Jurisprudence  (1958),  p.  71  et  seq. 


